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oes a ng ee ... 
~ 1-16-75 (Filed indictment. ( superseding 74 C 13 ar a 


1-27-75 (Court directs the entry of a not guilty plea for both deft's (attys present). 
" gD | Hearing held as to deft, Rafael Fontanez, The Court finds the deft. Rafael 
= Fontenez to be insane or otherwise incowpetent to stand trial. The Court 


| commite the deft, Rafael Fontanes to the custody of the Attorney General, 
until he shall be mentally competent to stand trial or he is otherwise 
: discharged according to law, Govt's. motion to sever Rafael Fontanez at 
mI triel “Granted”, Trial begun ag to deft. Adolpho Rivera, Both sides rest. 
Deft's, motion for a judgment of acquittal as to counts 1 and 6. Decision 
eB reserved........Wyatt,J, 
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1-28-75 _Trial continued. Court grants deft's. e>tion for a judgment of ecquittal as to 
counts 1 and 6, Summations & charge, Jury finds the deft, guiity on each of 
counts 2,3,4 & 5. Sen@ence Mar,7,1975, 2;30 P.M, Pre-sentence investigation 
ordered, Deft, remanded in lieu of bail $25,000 cash or surety previously 
fixed on indictment 74 Cr. 1013 


2-5-75 RAFAEL FONTANEZ-Filed Order that deft. having been found mentally incompetent to 
stand trial, pursuant to 18:4246 he is committed to the custody of the Attorney 
Generalfor observation & examination to determine whether the deft. is mentally 
competent to understand the nature of the charges against him & to aid in his 
own defense and the likelihood of the deft's. becoming competent in the 
foreseeable future. The Attcrney Gene °>1 is to report to the Court within 90 days 
setting forth its findings and opiniow with respect to the deft's. mental 


competency Wyact,J. sent 2 Certified Copies to the Marehals 3-5-75 
3-10-75 _ ADOLPHO RIVERA-Filed CJA Form 23, deft's, financial affidavit. 


3-7-75 _ ADOLPHO RIVERA - Piled Judgment & Commitment. (Atty. Present) The Deft, ie hereby 
committed to thesecustody of the Atty. Cen. or his authorized representative for 
imprisonment for a period of (Cts. 2 & 3 are one offense) Twenty Five (25) Years, 
on count 3, but so much of the sentence of imprisonment ae exceeds Fifteen (15) 
Years, is suspended & deft. is placed.on probation for a period of One (1) Dey. 
(Cts. 4 & 5 are one offense) Ten (10) Years, on count 5, to run concurrently with 
the sente ce imposed on count 3. Wyatr J. 

Commitment iseved 3-11-75 


ADOLPHO RIVERA-Filed deft's. notice of eal from the Judgment of 3-7-75, with 
MEMO ENDORSED. Deft's. application to proceed on appeal in forma pauperis ‘s 
granted. SO ORDPRED Wyatt,J Mailed notice to Enid K. Gerley, 60 East 
8th Street, N.Y¥.C. & U.S, Attorney's Office 


3-24-75 ADOLPEO RIVERA-Filed commitment & engered return. Deft. delivered to Warden, 
Federal Detention Weedquarters, N.Y.C. om 3-7-75. 


3-26-) , ADOLPHO RIVERA- Filed rnoti« of tif tion A ransmi of the ecord en Appeal 
to the U.S.C.A. 


Mar 31-75 Filed transcript of record of proceedings dated January 27, 28, 1975. 


3-31-75 ‘ADOLPHO RIVERA-Filed notice of certification & transmittal of the record on appeal 
to the G,S.C.A. 


6-]4-75 Filed transcript of record of proceedings dated 3-7-75. 


4-14-75  ADOLPHO RIVERA-Filed notice of certification & transmittal of the supp! omental 
record on appeal to the U.S.C.A. 
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MEMO ENDORS"D,-Deft's. applica » proceed on appeal in forma pauperis is 
grant : Wyatt, pi mail » Adolpho Rivera, 653 River Ave., 
Bronx, "!.¥, 10451 
t nD) *1 e f yr 
9-19-75 ADOLPHO RIVERA-Filed true copy of J& with marshal's return. Forwarded « copy 
of this commitment to MCC NY for forwarding to institution wheve deft. is 
serving original sentence. 
9-19-75, ADOLPHO RIVERA-Filed writ of habear corpus directed to Warden, sronx Hovee of 
Detention with marshal's return, Writ satisfied - 8-29-75. .. Wyate,J, 
9-25-75 Pre-trial conference held as to deft. Robert Fontanes. Triel «o follow 
U.S.A. -w- Evens 75 Cr. 562 which etarte Oct. 28, 1975....... .Wyate,J. 
9-30-75, RAFAEL FONTANES _ p : 
er Closed atatisticaily bocausg 
(*%) cus l ; } is ' 
ae ar. wont.) u ! 
; } witness ) Sicmtes, Med§cal 
si in Ltd ¢ ner re NSOCvs tHLs Casg 
43 Stuldd pending. 
10- 8-75, ALOLPHO RIVERA-Filed notice of certT¥Tcation & transmittal of the supplemental 


record om appeal to the U.S.C.A. 


10-10-75 RAFABL FONTANEZ-Filed Govt's. affidavit in support of motion for « peychiatric 
exemination to determine deft's. mental conditior at time of condéct charged 
and his capacity to understand charges against him and to eiisist in his own 
defense. 


10-10-75, RAPAEL PONTAMEZ-Filed ORDER that deft, be examined by Dr, George Hamilton Wilkie 
@ psychiatrist and a report submitted to the Court by 10-15-75. The U.S. Dup 


of Justice is directed to pay the Doctor a reasonable fee not to exceed $150. 
aecasnesMyatt,J. 
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10-16-75 RAFAEL FONTANZEZ-Filed true copy of order filed 2-5-75 with marshal's return, 
Deft. delivered to custody of the U.S, Marshal, S.D.N.Y. on 10-1-75. 


10-16-75 RAFAEL PONTANEZ-Filed true copy of order filed 10-10-75 with marshal'’s return. 
Received this Order and supplied a copy to the Warden of MCC, New York on 10-10-75. 


10-29-75 RAFAEL FONTANEZ-Filed Govt's, affidavit for a writ of habeas corpus for Euphemio 
Vargas directed to Warden, Allenwood Federal Prison Camp, Writ Issued, ret.ii-43-75 


10-30-75 RAFAEL FONTANEZ-Filed notice of appearance of R.J. Reisch as attorney for deft. 


10-30-75 Pre-triel conference held as to deft. Rafael F itanesz,. Counts 2 and 3 are 
dismissed, on deft's, motion.... .,.Wyatt,J, 


11-06-75 "RAFAEL FONTANFZ-Filed deft's. proposed examination of prospective jurors. 


i1-06-75 RAFAEL FPONTANEZ-Filed Govt's. proposed examination of prospective jurors and 
objections to deft's, proposed examination, 


11-06-75 RAFAEL FONTANEZ-Filed Govt's. requests to charge. 
11-06-75 | RAFAEL FONTANEZ-Filed Govt's. trial memorandum. 


11-05-75 Hearing held & adjourned to 1!-17-75........Wyatt, J. 


11-11-75 RABPAZL FONTANEZ-Filed ORDER that deft. be examined by Dr. Anneliese Pontius, 
qualified psychiatrist to determine his mental capacity. Deft, is to be examined 
on 11-12-75 and 11-18-75 at the M.C.C.,N.Y¥.C. and a report is to be submitted/on 


11-19-75, The U.S. Dept. of Justice is directed to pay the doctex a reasonable. 
fee not to exceed $150.00 


11-19-75 RAYAEL FONTANEZ-Filed JUDCMENT & COMMITMENT (atty presen.) This Court after a 
hearing finds the deft. mentally incompetent. The deft. is hereby committed 
to the custody of the Attorney General or his authorized representative 
until che deft. shall be mentally competent (‘o stand trial or until the pending 
charges against him are disposed of according to law. [Pursuant to Title 18, _ 
U.S. Code, Section 4246.) 
Issued comnitment 11-24-75. 


11-28-75 | Filed Govt's. writ of habeas corpus for Euphemio Vargas with return. Writ 
satisfied 11-20-75, 


12-1-75 | ADOLPHO RIVERA-Filed true copy of U.S.C.A, Mandate. The judgment of the Dis rict 
Court is affirmed. Judgment Entered 12-3-75........ Clerk, (mailed notice) 


19-75, Filed transcript of record of proceedin;s dtd 10-30-75, 


12-19-75, "ited Judgment and ‘ommitment order, d +t delivered to M.C.C 
‘ U ew oo Marshale 


mes _ JUDGE WYATT 


DATE PROCEEL 


03-24-76 ADOLPHO RIVERA - Pil@@aDefts. affdvt. & notice of motion for reduction of 
sentence. 


03-30-76 Dft. Fonteanez (Atty. Present) Pre Trial Conference held. Trial April 12,1976 


-/t ADOLPHO RIVERA - Filed Memo, End, on motion dtd. %3-24-76.Motion denied....Wya 
(mailed notice) 


M- 14-76 RAFAEL FONTANEZ-Filed Deft's. requests to charge, 


04-09-76 Dft, Pontanez(Atty. Present) Competency hearing held- The Court finds the d 
mental’, competent to stand trial,.....Wyatt J. 


04-12-76 Dft. Rafsel Fontanez(Atty. Present) Trial begun with a jury - Gov't motién 
to dismiss count 6, Granted.( Trial on counts 1,4,5 & 7..) 


04-13-76 Trial Cont'd. 

04-14-76 Trial Cont'd. Summations. 

OQ4- 15-76 Trial Cont'd. Court charges the jury. Jury finds the dft. Guilty om each 
of counts 4,5,& 7. 

04-16-76 Trial Cont'd. Jury deliberation cont'd. Jury disagreement as to Count 1. 
Sentence May 28,1976. Pre Sent. Invest Ordered. Dft. Cont'd Remanded.....Wy: 


5-28-76 RAFAEL PONTANEZ e/k/a “LEFTY” - Filed Judgment 6 Commitsent The dft. is hereb 
committed to the custody of the Atty. Generel or his authorized + reseutstiv 

for imprisomaent for a period of THREE YEARS, on count 4. TEN (iu; YEARS on c 

sentence on counss 4 & 5 to min concurrently with each other. FTVER(S) YEARS o 

‘ count 7,sentence on counst 4 & 5 to run consecutively with sentence imposed o 

count 7. Count 1, is dismissed on motion of dfts. counsel with consent of the 


Gov. Gn ascccecsece Wyett J. 
issued Commitment 6-3-76 


6-9-76 RAFAEL PONTANEZ - Filed Dfts. Notice of Appeal from Judgment dtd, 5/28/76. _ 
(mailed notice) 


06-09-76 RAFAEL FONTANEZ-Filed commitment & entered return. Deft. deliver 
to Warden. M.C.C.. N.Y.C. on 9-28-76. 


07-02-76 RAFAEL FONTANEZ - Filed Notwe of Certification of Record to UBC/ 


BST COPY Avan ap 


w ' J & 4S Sf! ears 4 ip ee 


App 6 
RGBI Curr. n-direct 
POS EP HR os C U R RAN, called as a witness 


by the government, having been first duly sworn, 


ee 1 testificd as follows: 


DIRECT EXAMINATION 
‘ BY MR. WOHL: 
) Mr “urran, how are wu employed? 
a I work as a salesman clerk at a pawn shop in 4 
Yaytona Beach, Jessurs Pawn Shor 
Daytona Beach in what state? 
A In Florida. 
\ Were you so employed in September of 1972? 
I wGeso employed in September of 1974, ves. 
M4 I ask you, Mr. Curran, to look at Government's 
6 
Y xhibir 3 which S a revolver sitting on the witness stand in 
" front of you and I ask you if you have ever seen that re- 
rolver before 
Yes, I have seen this revolver before and I have 
I sold this revolver. My recollection is around the 4th . 
5th ofr December in 1974. 
’ ) Whe is that you sold it? 
a ~ A I sold it in Florida, in Jessuns Pawn Shop in 
e - Dayton, Daytona Beach. 
“A MR. WOHL: May wehave these exhibits |. arked Ly) 8 


the government's next in order, please. 


bsbr Curran-direct \ 0 | 
xX ’ (Government's Exhibits 4, 5 and 6 were , 
iarked for identific*tion.) 
& 4a pm ' 0 I ask you to look at Exhibits 4, 5 ard 6, 
. My Curr In, wna f isk val if ve uorec mize those locuments? : 
e. 
” 
‘ a Yes, Y¥ recognize all of these documents, and 7 
rT initiated and completed Fxhibit 4 Td I. apparently comole 
Exhibit 5 Id, and 7 annarently completed Exhibit 6 Id. 
rhat is, all of them, sir, are at least partly 
in vour handwriting, is that riaht? 
aN That is right. } 
) Are the entries on those documents entries 
mad in the reaular course of businessat Jessuns Pawn Shop? 
i Yes they are, made in the reqular course of 
business at Jessupns Pawn Shop. . 
143 ) Was it the reqular course cf business at Jessups 
Pawn Shop to make entries suc! 3 the ones as appear on 
« . Exhibits 4, 5 and 6 for identification? 
a Yes, it was. 
‘ o a) Do those documents refer to the sale of the revo 
; D ver which is Government Exhibit 3? & 
ve e 
. 22 A Yes, they do. F 


a @ 23 MR. WOHL: Government offers Exhibits 4, 5 
a4 and 6 for identification, your Honor. 


THE COURT: This proof is offered on the charge 


bsbr Curran-direct 


in Count 7. 


MR. WOHL: That is right, your 


MR. REISCH: Your Honor, I 


other basis except that 1t 


any 


transferree, who I assume the witness will 


whom the gun was sold, aprears to he 


in indication as to race, 


‘lieve must indicate black. 


COURT: T see it? 


May 


Curran, I must have 


YOu said that this was a weapon that you ha 


September, 1974. I thouqht you said 


THE COURT: Will take 


vou 


because this is what confuses me. hecause 


these documents 


THE WITNESS: September the 4th 


THE COURT: when you said 


WITNESS: meant to say 


COURT: You mean September? 


WITNESS: Excuse Yes, 


me. 


THE COURT: will take them. 


(Government's Exhibits 4, 5 and 


in evidence.) 


wou] j 


appears 


Say 


misunderstood 


December, 


another 


all 


Honor. 


ohivect 
that 


the 


the person 


1s 


Clark. 


you. 


sold in 


TOO. 


look at it 


the dates on 


December 


September. 


Sift. 


Overruled. 


6 were received 


natal. X , 
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< THE COURT: These are records that tt 
} federal firearms law requires to be kept? 


& 1 THE WITNESS: That 16 right. 


) THE COURT: I take it \Jessups 1s a licensed 
0 dealer? 
‘ THE WITNESS: They are, your Honor. 
ey ‘ THE-COURT: Was this sale in Daytona Beach? 
Q rae ee . 
THE WITNESS: This sale was made in Daytona 
9 
10 Beach. 
1] THE COURT: Delivered across the counter 
Ie in Daytona Beach. 
‘ 
THE WITNESS: After the man completed the qun 
° M4 form. 
ae) THE COURT: ALT LIGNS. 
, o> 
16 P oe 
as BY MR.WOHL: 
Vi 9) To whom did you sell the qun marked Fxhibit 3? 
Sty } 
AS A To Mr. Frank Clark, a colored qentleman. 
} ~ ° v 
e 19 2) Do you see Mr. Clark in court today? 
a) A No, I don't. 
i 21 ‘a Will yu look at the gentlemen at the defense 
Sj 
; 99 P 
. = able here. Have you ever seen either of those gentlemen 


0 
& - before? 


Never. 


Would you compare the serial number on the gun, 


bsbr Curran-direct 


Exhibit urran, with the 


Exhibits 


right. 


1 difference in t 


butt of the qun, different in the sen 


1 letter, the letter On the form 


T obviously copied } ; a double 


ohvject 


roneclusion. 


THE COURT: T will permit 


Curran. 


THE WETNESS: 


The actual number the 


on 


numbers are 55670. 


In liaht of that differenc 


to the Court and jury how you call tel 


Exhibit is the qun referre to in 


4, 58 and 67 


because the R 


MR. REISCH: fF object toa: ” 


Honor. 


Go 


Overrvled. 


THE COURT: 


company's esta’’*‘i shed 


iiNye 


-G 


he 


3 11 number 


Yr} 


that the first 


se 


that 


Ss 


obviously did. 


it. Overruled. 


remaininqd 


e, can you explain 


1 that the aun, 


the documents, Exhibits 


Comnany normally 


normally", your 


ahead. 


procedure is to prefix 


Curran-direct 


distribution company - 


MR. REISCH: T won't do 


just for the purpose conclusions 


Company, TI would like a standing 


THE COURT: All rieht. You have 


ction. ahead. 


letter O has never - does 


no 


in the -= the 


rather, letter O ; 


} 
anes 


desiqnated letter on any of 


Ss 


use other letters and this 


of the alphabet, 


clearly O on here now, looking at it, and Im 


for anybody that miqht want -- 1f your Honor 


Look that you are looking at numbers 


background, and the O in this case, with the 


line on it, the 0 was read by me at the time 


zero or the letter O. 


THE COURT: All right. 


that weapon one that 


your store? 


it is. We carry this line 


MP. WOHL: No further questions 


Honor. 


THE COURT: ALT rignt, Me. 


MR. REISC'!: I have no guestions ci 


G products, 


letter 


on 


of 


of 
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this 


about 


objection. 


standing 
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anpear 


not annear 


they 


is 


iqht suqaest, 
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like to 


a dark 


little faint 


sale asa 
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carried by 


products. 


your 


Reisch. 


this witness. 


RRISCH: 
a standing 


on 


line you can have a stan.inqg ohjection. 
THE WITNESS: Could y pe he question? 
(Record read) 
I don't know what y 
‘requently recurring 
man7uvers. 


There is pulling into a street, 


ing out of it, making a U- 


change, go through the light and 
go tnrough the light, changing lanes, fast and slow. 
Q Mr. Costanzo, I show you Government's 
Exhibit 3 and I ask you if you have ever seen tha 
’ WL OLe. 
A Yes, sir. 
When did you see it for th first time? 
O, the niaght of October 18th. 
Where was it that you saw lit: 
It was given to me by Specia. Agent Moran. 


Where? 


At Colonial Avenue and 196th Street after 1ft 
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rq jw Costanzo 


from the vehicle. 


Nid you determine whether 
or unloaded condition? 
I determined 
What did you do with 
maintained custody 


he oftice and 


THE WITNESS: $= 2 When I 


to the office I unloaded 

llow many rounds * re n it 
there were 

What did you 70 4.th those rounds? 
i placed them along with the weapon 1n what 
an evidence envelope. 


' 
WOHL: May we mark thi: s Government 


Exhibit 3-A, please? 


(Government's Exhibit 3-A marked for 


identification) 


you Exhibit 3-A for i lentification 


I show 
I ask you if you can recognize that. 
Yes, sir. 


What is that? 


this outer envelope opened? 


I open 


were the one who closed 
I was the one who closed it, ri 


What did you do after you sealed it? 


It was initialed by me, witnessed by Special 


removed on the 2lst and given to Special Agent O'Brien 


of the Alcohol, Tobacco and Firearms Division. 
when? 


October. 


OURT REPORTERS. | 


ARE NEW YORK NY 


r 4 wstanzo - 1 t * 
+ ) 4 
= i “« 
A 1 \¢ 
1q 
1 \T wl T i } t i 1 ! 
aN zt + o 
o 9 So Vou ire inaware f now ) he a t’ Opene 1? 
" 1a ‘ in . 1% le + ‘ , sd , ‘ ’ *if J=- 
7 t ‘ ~“fYT an ’ ts + it were “+ , ‘ 4 P + ‘ \ . | > 2 
P t lets? "he 1} t r lace l t 
+ 
' baq. 
- 2 Well, you placed the bullets in th haq and 
13 | ; , 
sealed it, orr t 
i4 ; 
‘ i¢ a« 
¥ 
15 - 
— 2 And Agent Castillo witnessed it? 
16 R ' 
A iqnt. ’ 
Mi ( Then the baq was given to another government 
18 igency, correct ig 
19 A On the 2lst. There should be what we call 
2) a receipt for it. 
21 QO I know, but you haven't seen it Since you 
a 
= sealed it and gave it away until today. 
¥ 


re A Right. 
2A 2) So you don't of your own independent knowledge 


aad know that the bullets that were contained 1n 1t were 1e 
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how many cars were on 


surveillance s icial government 


that Mr Fontanez was 


I would s: proximately five or six. 


five or six to begin with? 


And all we-e driven by experienced government 


I IWwioiw 26 Briagqgas =- airect 


L j 
T2 am 
i t “ 
ah 4 ; ‘ ‘ , ; 
¢ " 
] Der irt iT t esent 
: { ( All ri M t the 
" nammwes 
M WOHI he overnment 11] oh O'tty 1. 
li N p ‘“BRIEN calle as 
! 4 witness behalf of the rnment, beina 
. T1fr t i Or P té Sas a4 i aS 
19 DIRECT EXAMINATION 
xxx | MI WOHL: 
* 
2) Q) Mr. ‘Hrien, how are you ‘mplove 
3 22 I am a special agent with the United States 


23 Treasury Department, Bureau of Alcohol, Tobacco and 


vA Firearms. 


‘ Y " J 
b 4 
3 ‘ ear 
ish ¢ : 
i r er, i ‘ 
\ 
vw re 
P my we hE ’ 
: ’ : iii . ‘ 
7 11 t t 
es 511 I did 
When d you see t ré ] r, hibit P 
‘ ; é tir t rt i ‘ 
; October ist ’ ; 
From whom did you rece ive it 
16 A Special Acent Jerry Castillo of the Dru i 
Entorcement Administration. 
: Ps Did you receive anyvthing with t 
19 A Yes, #ir, I did. 
20 What? 
21 A A quantity of ammunition. Five rounds of ; 
aa .38 caliber ammunition. 
23 MR. WOHL: I ask that this item be marked 


24 Government's Exhibit 11] for identification. 


29 (Government's Exhibit 11] marked for 


4 
fii) 
[1 
lré t 
( a | 1t 1 
l i “ Veer ( t t j 
, : re I 1Z* what t t i 
wriat 
‘ ; ‘ F r i ¢ roy 1 1} r 
1t) 
i ( eVveT,T sf t ‘ roe ( 
Be > - lave 
When? 
12 A 1 received those rounds wt Pom ‘ the 
{ r fr 1al &é nt Castill 
i4 How it ou re mINlze | ( I } ’ trie same 
i 
15 rounds you received from Agent Castillo? 
16 A By the way they are sealed in the evidenc« 
7 envelope which is affis7*d to this evidence tag when I 
18 received the firearm. 
4 19 QO Referring to the evidence tag that 1s 
20 attached to the ievolver? - 
21 A Yes, sir. 
’ 
22 ( Who put the rounds in the evidence baq that 


23 they are in now? % 


24 A I did. 


5 ) After you received the revolver and rounds 


i Iw ow 


xxx 21 


is 


VLAYNM “ae - 
w 4 rien lirect 
inythiys with the re ‘ 
aN es, Sir, |] id 
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We ld ve ee rihe ' +} 
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ber a inition and fire .S .4 
t wa rable 
1 what id leter 
t welts er ib le 
And the rounds tha ere 
e rounds rou recelve rr Myr { 
10, Sir, they wer test 
MR WOH! I offer Gove 
evidence 
I will show it to Mr ; 


MR. REISC!! 

THE COURT: 

(Go rernment 
in evil nce) 


~ocated? 
A TGn Sir; 3 


where? 
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nd 
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under 


{) rien lire ft 
1, Florida 
WOITT, t further t 
UR’ Mr. Rej } 
REIS I lave ! tioyry 
OUF All riqht, 1y t 
tnes 
wi re ‘ 
M : l 
the overnment, beir f 
as follows 
Moran, would vou loo} it rf 
lence, the revolver in ront 
P have you ever een that reve 
» I nave 
now do you recoanize it? 
S§ isthe revolver I seized on | 
which Mr. Fo anez was in. 
was that -- was Mr. Fontanez 


time 


Mr. 


neath 


you seized 
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the driver 
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} 
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’ause) 
Bah: ES Gi S.. called as a 
witness by the defendant, being first duly sworn, 
testified as follows: 
THE COURT: Just try to keen your voice up, 
Miss Briggs, so that the farthest jurors can hear you. 
DIRECT EXAMINATION 
BY MR. REISCH: 
Q Miss Briggs, may I ask you what your occupation 
is or what your occupation was during the vears of 1974 
and ° 75? 
My title was consultant psychometrist and 
consultant psychologist. 
Psychometrist? 
An expert in psychological testing. 
Would you give us a little hackqround of vour 


education? 


A I have a bachelor of arts degree in psycholoay 


from the University of Tulsa in 1966, a master of arts 
degree in clinical psychiatry, University of Tulsa, 1961, 
and I worked as a school psychologist, as a diagnostician, 
counselor in the County Guidance Clinic in Ok]ahoma, and 
I taught psychology for three years in the Southwest 


Missouri State University in Springfield. 


Briggs - direct 
Q During that time you were also employed hb: 
the Springfield Facility? 
Yes, I was there for two and a half years. 
Were you there full-time or ona -- 
Part-time from 16 to 14 hours a week. 
I see. 
During the same time that you taught at the 
University of -- 


A Southwest Missouri University. 


Are you still with that same university? 


No, I am in Minneapolis now. 

Q During the course of vour employment at 
Springfield did there come a time when you were introduc 
in the course of your professional duties and occupation 
to Mr. Rafael Fontanez? 

Yes, I was. 

And. I wonder if you would consult -- do you 
little tag on that? Identify it for the record. 

This? 

Yes. 

Defendant's D in evidence. 

Would you consult though? 

I have kind of a sore throat. 


I can almost hear you. 


Briggs - direct 
Will you tell us when you first met Mr. 
@ 
Fontanez? 
A I have an interview here dated April 4, 197 
and testing material that same date. That was probably 


my first formal connecticn with him, was when I tested 


and interviewed him. 


What was the purpose i ‘esting that you 


administered to Mr. Fontanez? 

A I was working in the forensic unit of the 
medical center. And the purpose of the forensic unit 
was tO examine patients who were sent to it by the 


Courts to see if they were mentally competent to stand 


5 


trial, and in some cases if they were legaliy responsible 


at the time of their crime. This is what we always had 
in mind with all our contacts with them. 

My particular job was to give him testing, 
psychological testirg, to evaluate the results of 
interview him and to form an opinion as to his mental 


state and report on that. 


Q Did you administer certain tests to him? 


You; 2 dids 
Could you tell us the names of those tests? 
Full Range Picture-Vocabulary Test, Form A. 


MR. REISCH: If the Court please, one ata 


t 
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- @) If you can tell the jury what that is and what 
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that sort of test entails. 

aD. 

ee 4 A The Full Range Picture-Vocabulary Test is sort 
of an I.Q. test for people who have difficulty reading. 

It doesn't require any reading. 


‘ And Mr. Fontanez was unable to perform on the 


a) ’ ‘ ° 
test, the I.Q. test which we usually give, which does 
gq ‘ , : 
5 require reading, so alternately I gave h. this one which 
10 is given on a on to-one basis and gives an I.Q. score. 
i I gave hin > Rotter and Incomplete Sentence 
12 - " ‘ 
Test. And that is a personality test basically. A 
‘ 3 ° P 
; sentence is begun on the test and the person is asked to 
14 ; 
complete the sentence however he feels at the time. 
, I5 And I imagine I had to write -- yes, I had 
® 
6 P ~ P 
16 to write all of Mr. Fontanez' responses because he simply : 
17 ° : 
‘ was not able to -- he wasn't able to write his answers. 
” Q Can you tell us in terms the jury can under- 
19 5 ay 
: stand what the results of the 1.0. test was? .* 
a A On the Full Range Picture-Vocabulary Test 
: 9 
21 Mr. Fontanez earned a projected WAIS of less than 70 
ote] 
. = OT with a mental age of eleven and a half years. : 
Ne 
23 . m 
Q Can you tell us what WAIS means? 
9, . : . 
ny “A A That is the Wexler Adult Intelligence Scale. 
4 
oe 
sd It is an ..Q. test by which other I.0. tests 
/ 
Ka 
bs {tr 4 RI Rt ~ ~ 
t Ly JU ARE NEW YOR 
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are judged. didn't have one availahle to me to give 
to him at that time. But all Q. tests are validated 


at this point in terms of how they compare 


to the Wea.er I.9. Test and the Stanford Benet 1.Q. Test. 


result would be equivalent to WAIS 1I.Q. of less 


When it gets less than 70 on this particular 
2st there is no given score less than 7%. It is in the 
mentally retarded range with the mental age of eleven 
and a half years. 
18) In other words, it is your professional 
opinion tha’. he is mentally retarded on the basis of that 


test? 


On the basis of the test he's mentally retarded, 


What was the nature of the next test? 
and Incomplete Sentence Test is 

basically a personality test, but it also gives information 
about intelligence, a person's intelligence, that is, can 
he make a coherent sentence, and so forth. 

Q Ana what was the result of that test? 

A I hope you will excuse me while I glance over 

ir 


(Examining) 


Briggs - direct 
THE COURT: Take your time. 
THE WITNESS: Okay. 
A This refers to the response on the Incomplete 
‘entence response test for feelings of depression, con- 


fusion and inadequacy. 


Did you administer -- I'm sorry, if you haven't 


finished, continue on. 
A That is all. I had to answer that test for 
him also. 

The Gorham Proverb Test, Form I, is the next 
test reported on. And that is a test of how the person's 
thinking abilities are organized; can they think abstractly 
or do they only te te think concretely. 

+ person -- 

Cxay. 

DO you want me to explain? 

I would like -- those two words, very abstractly, 
I would like to get the meaning on the record as best we 
can. 

A Weil, anstract thinking is when a person is 
able to take an eiement from an experience and apply it 
to another experience. For example, if you went out and 


turned on your car and it wouldn't start and you looked 


at the gas gauge and it wes empty and everything else 
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seemed to be in order, if you were able to think abstrac ‘y 
you would think having a gas gauge wiich shows empty and 
not being able to start the car might ‘av? something to 

do with each other, and the next time that your gas gauge 
would be approaching empty you would abstract from this 
previous experience and tend to think, well, maybe it 

is time to get gas or my car won't start. 

A person who thinks only concretely might be 
more likely to let his gas run out over and over again, 
not being able to draw a connection between one experience 
and another. Very few people think abstractly all the 
time or concretely all the time but a schizophrenic 
person tends to think more concretely than normal and 
Mr. Fontanez' thinking on this form proverb test was 
concrete in nature. 

Q You don't have an example that you can extract 
from that test of a couple of questions and a couple of 
answers. 


A Well, on many of them he replied, "I den't 


” "” 


know, or he would say, "That is right, that is true. 
<— 


Can you read, give us a sampling of the 


questions, 


A Okay. A sample would be, “Don't swap horses 


when crossing stream." 


Briggs - direct 
He replied, “I don't know." 

I paraphrased. 

There is another form of this test where the 
person reads the proverb and then chooses another sentence 
that means the same thing, that is an interpretation, 

abstract interpretation. Mr. Fontanez couldn't do 

That is the one we preferred to give him. 

couldn't do it, because he couldn't read enough to 
it. So I had to read this to him and write his answer. 

One of them he says ~~ one of the proverbs, 
"The used key is always right.” 

Now we would answer -- abstract thinking 
would tend to say, “The used key is always right." What 
thet really means if you keep somethina in use it would 
be in good condition, whatever. 

But he said, “If you polish it I guess 

“Barking dogs seldom bite." 

He said, "I love dogs. What about the quiet 
Ones. My dog doesn't bark, but he bites.” 

It is typical of concrete thinking. 


As a result of this particular 


you able co draw any conclusion? 


A Yes, this is concrete type of thinki:r 3. Not 


all of them were that wav, but the majority of them were. 
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Very few people answer all these i-.ems concretely. 
he did much more than normal. 

Did you administer any other test? 

The House-Tree-Person Test. 

That is a test where the person is 
draw a house, a tree and a person. It is a test of 
intelligence to some extent and personality to some 
extent, but chiefly it is a test cf if the person's 
thinking is quite disturbed he tends to schizophrenia, 
and also neurological functioning, that 1s eye-hand 
coordination and so forth. 

Also there is a question on 
test which says, "Who are y ur” 

And he made a reply. They are asked to say 
as much or as iittle as they like, whatever they want to 
say about themselves. He made a reply and I wrote 

And as a result of this test it indicates 
confusion, feeling of depression, feeling of inadequacy, 
neurological difficulties. It looks like there was 
something wrong with his neurological, nervous system, 


something like a neurological impairment. 


Q Could you tell us the way he performed in 


response to this test that indicated that to you? 


Well, a person with an I... as low as Mr. 
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Fontanez would not give very good drawings especially if 
they were mentally retarded. 

In addition, however, there were some typical 
kinds of mistakes that he made. It is hard to see from 


a distance what they are. hat is the driwing of a person. 


If you look at it closely there are a number of mistakes 


that is typical of people who are quite emotionally 
disturbed ana also some mistakes typvical to people who 
have something wrong with their nervous system, something 
wrong with the brain 

I wonder if you could let che jury see that. 

MR. REISCH: 1S in evidence, your Honor, 
part of Defendant's D, I believe. 

THE COURT: All right, give it to the Forelady. 
It can be passed down the front row of the jury and then 
down the second row and then the two alternate jurors. 

All right, let's go ahead, 

A Someone -- an adult would not -- the normal 
adult would not draw a ricture like that. That is 
abnormal sort of drawing. 

Q Can you tell us in what ways - is abnormal? 

A Well, it is not really like telling to 
it detail by detail because we take the thing as a 


as a whole it indicated what to you? 


App. 
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A That he had severe personality problems and 
3 that he had neurological problems also. 
1 0 Did you have occasion to administer any other 


y examination? 
% A The Bender-Visual Motor Gestalt Test. 
Q That is a long -- 


S€nder-Visual Motor Gestalt Test. 


Y ®) What does that test consist of? 
’ 
10 A It was original]! ieveloped as an intelligence 
11 test and used partly for that It is also used for 
12 neurological -- to test neurological impairment. And 
I his Bender-Gestalt drawings were of poor quality and 
6 
4 suggest the possibility of neurological disfunction. 
15 Again he made mistakes that are typical for 
16 people who have some sort of a problem with their nervous 
7 system. 


Is Q Incidentally, during the course of your 


employment as a clinical psychologist and psychometrist 


at Springfield, how many of these tests did you have 


oczasion to administer? 


_ A That is what I was just looking through. 


These were administered April 4, 1975. Then I probably 


used -- 


25 Q I don't mean only to Mr. Fontanez. I mean to 
v? 
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the population as a whole. 
A Oh, how many of these did I -- 

Approximately. 

Well, for two and a half years and I probably 
an average of about a dozen, fifteen a week, something 
that. 

That would be in excess -- 

A Jf course, I have done the same thing in other 

before. 

Q You mentioned that you were a counselor at a 
school at one time. 

County Guidance Clinic. 

And did you have some occasion to administer 

these tests on that job? 

Yes, those also. Yes, I see in August I gave 


gave him some other psychological tests; August 


And what test did you give him then? 

I gave him -- again I gave him the Proverb 
Test. I gave him the Bender-Visual Motor Gestalt Test 
I gave him the Rotter and Incomplete Sentence Test, the 
House-Tree-Person Test and the Rorschack Test. 


Q As a result of these tests and responses 


thereto, did you have occasion to draw conclusions concerning 
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first the mental age and/or state of retardation 
Fontanez? 

In the second aroun of tests, or the 
group of .tests? 

All of them. 

Well, I don't see a report here from August. 

is in one of the otcher folucors. It looks to 
me glancing through this like > had deteriorated in 
August and performed worse than he did in April. 

His Bender drawings are much worse and the 
House-Tree-Person drawing isn't as good. It looks like 
he had gotten worse during that time. 

During the course of your cortact with Mr. 


Fontanez, did you have occasion to use in aiding any 


diagnosis you might make any of the abstracts of treat- 


ment or diagnoses that the Veteran's Administration either 
in-patient or out-patient may have supplie 
hospital? 


A Yes, I did. In the interest of finishing up 


the test, if you want me to say anything about the Rorschack 


Ink Blot Test. 
Q Sure. 
A I also gave the Porschack Ink Blot Test both 


times and I say his responses to the Rorschack suggest a 
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lack of emotional 


occupation with his own feelings. That i 


like what a person would give if he was w 


environment. He was preoccuri?d with his 


and his own feelings. 


The next question is, whether 


basis for drawing your conclusion you 


materials supplied by the Veteran‘s Admin 


A Well, when I wrote this repor 


Vv 


it says there was little information in M 


files so that doesn't sound like that I 


frequent V.A. hospitalizations with recor 


sent for but not arrived at 1e medical 


Cc 


so in April I didn't have those. 


Q Is there is there 


anything -- 


examination of yours? 


Well, I think that you have a 


later one. I dont' see it in here. 


RQ. REISCH: if I may have a 


THE COURT: Do we need these 


is a psychological test as I understand i 


having given the test is there anything 


witness can add? 


response to the environment 


S, 


use 


more 


and pre- 


100 


they 


ithdrawn from his 


own thoughts 


or not a a 


a) 


i any of the 


istration? 


t in April 4, 


r. Fontanez' 


I say he claims 


of discipline 


snter as yet, 


a further 


report of a 


moment, your 


later ones? Thi 


3 


* 


Ar.d once 


that the 
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MR. REISCH: No, it is only that her file 


Briges - direct 


diagnosis, the later one, may have rested upon the V.A. 
reports which would have arrived at the institution. 

THE COURT: Yes, but I don't understand 
that she is qualified to go beyond the tests that she 
administered whenever it was, April 1975. We are getting 
down toward the end of 1975. 

MR. RFISCH: She did administer a test again 
in August of 1975 and made a report based upon those tests. 

THE COURT: I do not myself see the relevancy 
of it. But, all right, go ahead. 

MR. REISCH: I think ic is possible that Dr. 
Goldstein has it. 


Q In any event, based upon all of this, is it 


posrible for you to come to the conclusion concerning 


whether or not in 1974, on Octoberl7th or 18th, Mr. Rafael 
Fontanez was suffering from any mental disease or defect? 

A Yes. 

Q What is your opinion? 

A Well, it was my opinion that he had -- he was 
suffering from chronic schi*»phrenia and also neurological 
impairtrent. 

Q When you say “neurological impairment", could 


yeu define that for us, please? 


‘ 
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A Well, for him to perform the way he did on 


the test there would have been -- had to be something 
abnormal about the way his nervous system was functioning, 
that is his brain. He was not operating properly, I 

guess you could put it. 

And my decision on that, his mental illness, 
was based on the testing and then also on my observation 
of his behav: -: I had a great deal of opportunity to 
observe him being there three enki a week. 

THE COURT: . Of course, you are not a medical 
doctor. 

THE WITNESS: But by a psychologist. 

THE COURT: And you are not a psychologist? 

THE WITNESS: The psychologist there has the 
duty also of observing. 

TH: COURT: I do not see how this witness is 
qualified to express an opinion. 

MR. REISCH: She is qualified enough to 
have the government include her opinions and reports as 
the basis 

THE COURT: ‘That does not mean that she is 
qualified in this court. 

MR. REISCH: I concede that, your Honor. 


THE COURT: It does not have that meaning in 


d take3pm 
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the slightest. 

MR. REISCH: Well, I went over her testimony, 
her experience initially, the fact that she hase worked 
as a clinical psychologist for the federal qovernment in 
their institution for two and a half years, that she at 
the same time taught psychology at a university nearby, 
that she was a clinical psychologist for the schoo) 
district. 

THE COURT: All right. Go ahead. 

REISCH: The Court can come to a conclusion 
as to her qualifications to give as an opinion in this 
regard. If it has concluded it will not permit her to 
do so, I ask the Court to do that now. 

THE COURT: There is no objection, so she can 
go ahead and express an opinion. 
Q What was your opinion of his mental 
condition on October 17th, 1974? 
MR. WOHL: I will object then, your Honor. 


THE COURT: Sustained, 


Briqgs-direct 
@) What was your opinion as to his psychological 
condition on the 17th of October, 1975? 
MR.WOHL: I will object. 


Sustained. 


just wonder if the Court can 


explicitly rule on the basis of sustaining these objections 
that it is finding this witness unaualified to give ti 
give opinions as to psychological jlaqnoses. 
THE COURT: Well, the psychological diaqnosis 
t anythingto do with it. We have read the definition 


have already read it,and you have used it in cuestions 


Ld. Tike te 
fhis is preliminary to that. I don't know if the Court 
will permit me to go on 
I dont think 
believe that she can express an opinion 
disease or defect think she is 
do, She is obviously very able in her 
permitted her t tell what 
did, and on the basis of what qualified psychiatrists hav 
you can mare arquments » jurv based on that 
MR. REISCH: I understand. 


THE COURT: -- but 7 don’t 
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to express an opinion about a medical disease or defect. 
MR. REISCH: So the Court is ruling that 
clinical psychologist doesn't have -- 
THE COURT: im ruling that this witness is 
not going to express the opinions asked for by vour questions. 
That's ; tT am ruling. 
I have no questions. 
Woh}? 
a short recess at this 
your Honor? Would it be convenient? 
THE. COURTS? 
I think probably we -@ a break. 
jam Foreman and ladies and qentlemen of the 
jury, you may retire for a few minutes. 
(Recess.) 
THE COURT: 
*rk, will you bring in the 
(The jury entered the courtroom, ) 
THE COURT: All riaht, if you please. 
CROSS EXAMINATION 
WOHL: 
Mrs. Briqas? 
Mrs. 


Mrs. Brigs? 


~ 
Pee 


Rriagqs-cross 
Yes. 
When did von do this Rorschach Inkblot test 
did you score the test? 
lid. 
method did you use to score the 
Klopfer. 
What? 
Klopfer 
Can you te us what s« } ‘ontanez got? 
don't have the test 
REISCH: Was it Dor 
rfHE WITNESS: 


“y 


There woudn't sort a quantitative 


score on this; mean, 1% wouldn't come out with a number, 


but as I said, it showed that he was withdrawn from the 


environment. 


Isn'there a numerical score 


Yes, there is,but a the Medical Center I don't 
to use that. It takes quite a time, 
And thatwould be a more thorough wavy of 
evaluating the results of the test, is that riaht? 
Well, that's a matter of opinion: that's a 


matter of controversy in psycholoqy whether it isrmore 


Aki NIW YoRAK 


Briaqs-cross 
thorough or not. 
It takes more time? 


takes more time. 


In your opinion 
more "Ne nsumingd method of scoring? 
No, I am very satisfied with 
antitative method. 


Wo 1 l 


Sprinyfiel edi ; ) contract? 


require 
patients? 
What S required t¢ S 1 whoever 
charge of the forensic unit 


Sometimes i risked to 


eharge of the forensic unit you 


Rrigqqs-cross 


Qe 


Well, different people at <lifferent times. 


Who were the different people? 


Dr.Fardley was in charae when I beaan, 


ind since last July Dr 


. Eardley was 


was your surervisor? 


LAGINoOSiLsS 


over your diaqnosis and either 


approve 


wirec 


that vou licensed to 


bee 


Brigqqs-cross-redirect 
Are vou employed at the present time’ 


Ne I am in “Minneapolis, Minnesota 


hushand has asked me not to work for a few months 


T have no further 


Honor. 


COURY: All right, anythine else 


briefly 
REDIRECT EXAMINATION 


BY MR, 
he course of your intervie. 


During t 


Fontanes over the periodl 


ipproximately how often 


speak to him? 


was there about three days 


him virtually 


Setting, or 
fainly informal. 


testing him and interviewing him 


my group testing was on his ward -- there was 


room there on his ward, on the ward where 


] « 


he was around and usually he would 


Rriqas-redirect 


on occasions. 


there occasions when 


you observed him without his knowledas 


there occasions 


Was around. 


vour entire experience with 


observed and recorded? 


she answered that al- 


Briqgqs-redirect 
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‘R., REISCH: is z h. further 


a witness 
qovernment in rebuttal, havin 


follows: 


rontane2z? 


WiJl you woint to him,please? 


The gentleman riahtthere (indicating). 


